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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

To settle a class action lawsuit, Wayne Atkinson v. Wal-Mart Stores, Inc., Case 
No. 8:08 CV 00691 JMS (Order Granting Preliminary Approval of Class 
Action Settlement), August 11, 2011, brought by the estates of approximately 
200 former Wal-Mart employees, Wal-Mart has agreed to pay more than $2 
million to the plaintiff class and its attorneys. The suit alleged that Wal-Mart 
bought policies on the lives of its rank-and-file employees in violation of 
Florida’s “insurable interest” laws.  

 
In 1993, Wal-Mart adopted a corporate owned life insurance (“COLI”) program through 
which the company would purchase life insurance policies for its employees at no cost to 
them.  Employees were notified that they could opt out of the program.  The policies 
provided benefits of $5,000 to $10,000 to the decedents' beneficiaries, with the remainder 
of the policy amount paid to Wal-Mart.  By 2000, Wal-Mart had discontinued the COLI 
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program. 

Rita Atkinson and Karen Armatrout worked as rank-and-file Wal-Mart employees paid 
hourly wages. Neither opted out of the COLI program and Wal-Mart obtained life 
insurance policies upon both. Atkinson died in 1996. After payment under her policy to 
her estate, Wal-Mart received the remainder of the benefits, totaling $66,048.70. 
Armatrout died in 1997 and Wal-Mart received $72,820.30 in benefits under her policy. 

On March 5, 2008, Wayne Atkinson and Richard Armatrout, as executors for Rita's and 
Karen's estates, respectively, filed a class action lawsuit against Wal-Mart in a Florida 
state court. The two-count complaint sought (1) a declaratory judgment and imposition of 
a constructive trust over the benefits paid because Wal-Mart had no insurable interest in 
these employees, and (2) disgorgement of benefits based on unjust enrichment. Wal-Mart 
removed the action to a federal court (the U.S. District Court for the Middle District of 
Florida) on April 11, 2008.  

The district court denied certification and dismissed the complaint for lack of standing. 
Applying the law in effect in 2000, the court found that there was no Florida statute or 
case law identifying a cause of action permitting a personal representative of a deceased 
employee to maintain a cause of action to recover benefits received by an employer under 
a COLI program.  Although the court recognized that the Florida Legislature had amended 
the statute (Fla. Stat. § 627.404) to create a cause of action, the district court found that 
there was no evidence that the statute was to be applied retroactively.  Atkinson appealed 
to the 11th Circuit Federal Court of Appeals. 

Atkinson argued that Florida law provided for a cause of action and the amended statute 
merely clarified existing law. He notes that Florida public policy has required that the 
individual contracting for insurance have an “insurable interest” in the life of the person 
insured and, because Rita was an hourly, rank-and-file employee, Wal-Mart lacked any 
insurable interest. 

Wal-Mart responded that the amendments to Florida law were substantial changes that 
created a cause of action, where before there was none. It asserted that the district court 
correctly found that the amendments were not retroactively applicable. 

Because this case presented an interpretation of a Florida statute, the 11th Circuit certified 
the following question to the Florida Supreme Court: 

“Whether the amendments to Fla. Stat. § 627.404 apply retroactively and enable the 
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representative of an insured to sue for COLI benefits received by a party lacking an 
insurable interest or whether the amendments create a new cause of action such that a 
family would lack standing to sue for benefits obtained prior to the enactment of the 
amendments.” 

On May 4, 2010, the Florida Supreme Court heard arguments in the case.  However, prior 
to any published decision, Wal-Mart agreed to a settlement of the case.  The U.S. District 
Court for the Middle District of Florida in its preliminary approval of the settlement, 
certified the plaintiff class “for purposes of the settlement only.”  A “Fairness Hearing” 
will be held on October 17, 2011 to consider final approval of the Settlement Agreement. 

For a discussion of similar cases involving Wal-Mart and the insurable interest laws, see 
our Bulletins Nos. 06-67, 05-60, 04-148, 04-37, 04-04, 03-102 and 02-112. 

Any AALU member who wishes to obtain a copy of Wayne Atkinson v. Wal-Mart Stores, 
Inc., Case No. 8:08-CV-00691-JSM (Order Granting Preliminary Approval of Class 
Action Settlement) may do so through the following means: (1) use hyperlink above next 
to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter 
the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org 
and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
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PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 

ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 
ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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